Model Letter 1 October 2010

MODEL “TERMS AND CONDITIONS OF EMPLOYMENT” LETTER

(Note: the following is provided as an aid to th#WNVA membership and municipal
officials and does not represent any official posiof the New Jersey Municipal
Management Association)

In the recruitment and appointment process, oneenimicipality has selected their top
candidate, there should be written understandingd®n the parties as to all of the
conditions of employment . This is often refertedis arfOffer of Employment

Letter” or a “Terms and Conditions of Employment Lettef. It is not unusual for a
municipality to ask the applicant to outline his/tkerms and conditions in a letter format
for a starting point for the final discussions loey may draft such a letter themselves. It
is not unusual for this letter to be the only verttdocument incorporating the
understanding of the parties involved althoughléiter can also serve as the basis for the
development of a formal employment contract. Fyna@iven the time constraints that
are often at play in the selection process, ibtsumusual for the applicant to be formally
appointed to the position based upon the Term<amdlitions cited in this letter with

the Attorney to prepare a formal contract to incogbe these conditions in the upcoming
weeks.

Consequently it is very important that both theesedd candidate and the governing body
have a good outline or inventory of the importaeis to be included in such a letter of
understanding (hereinafter called “Employment Li&tteThis Membership Report
provides a detailed outline of such an Employmaegitdr for use by members of
NJMMA in the appointment process. The basic oatbhthe Employment Letter was
derived from a document used by Jersey ProfessMaahgement of Cranford NJ in
their recruitment program, supplemented and edddx more responsive to the specific
needs of the Association membership. The Associatishes to thank Jersey
Professional Management for their permission tothise document as the basis for this
suggested model Employment Letter. In additiometl® attached a model resolution for
appointment that can be used to complete the smigatocess using the Employment
Letter as the basis for the appointment.

This model Employment Letter is not a legal documeén fact it contains some issues to
which some municipal attorneys would take exceptibhe model Employment Letter is
meant to be used as a tool to assist in the néigotigrocess for a new position. The key
here is to recognize that normally at the end efslection process there are
negotiations which occur over the terms and comwfitiof employment to govern the
appointment. This model is to provides a toolff@mbers to use in this process.

As a general premise such an Employment Letterldhmideveloped by the selected
applicant and the elected officials to provide guicke to the attorney who may be
drafting any final document. If the Employmentteetis being sent by the municipality
to the selected applicant, the letter should btherofficial municipal letter head and
signed by the Mayor as the official municipal reggnetative. This is also important to
insure that the Mayor, as the official spokespedahe municipality, is fully aware of
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the issues outlined in the letter. In additiorny B&mployment Letter should have an
acceptance line for the applicant to sign signiyiull understanding of the issues
involved. If the municipality requests such adefrom the applicant, then the same
format can be used with the letter in a standasin®ss format (name and return address
in upper right hand corner and the Mayor’'s nameioipality name, address etc. on the
left side before the body of the letter). If sigri®y the applicant, there should be an
acceptance line to be signed by the Mayor. Eage phould be initialed to avoid any
future consideration that an item was “new”. Noltgna more formal process results in
better overall communications amongst the affeptaties. It is common for elected
officials to respect a well done document (and tweyld expect an applicant to provide
it as an example of his/her “professionalism”).

It must be emphasized that this initial Employmiegtter must contain not only those
provisions that are of immediate concern (i.e.ryaktarting date, benefits) but also any
future items for consideration that were the sutjpédiscussions between the applicant
and the elected officials. In addition, there dtdae specific provisions for potential
termination of employment, should that event o@uan adversarial basis. Remember:
the elected officials who hire a person have trst beintentions but they are normally
not the elected officials that may seek a chandkaradministrator / manager position.
Consequently it is important that the document fadted to reflect the possible actions
of future elected officials who may not share thme support and enthusiasm as the
incumbents. If a current elected official shoulgegtion the provisions on severance and
similar future related items, advise them of tlea@ern and they will understand that, in
a profession where change is a constant, one rwasysbe prepared for this
potentiality.

The model Employment Letter has a number of optisted for consideration by the
Applicant and the municipality. NJMMA is not endorg these options as applicable in
all situations. The model serves as a mechanismafging these issues to insure that
everyone is comfortable with the final documenhefe are obviously other variations on
the items included in this letter; the list is no@ant to be inclusive but a “norm” or an
“outline” to assist those in the appointment pracels is not unusual for variations to
exist in these letters on required periodic revieWhe administrator/manager’s
performance, relocation issues, vehicle issues, &lfloof these local issues can only be
resolved by the direct negotiation between theiegpl and the appropriate elected
officials. The model Employment Letter delibersitdid not include some of the more
unusual items since their listing may underminedteglibility of the basic document as a
“universal norm”. Please note: some municipalraggs may take exception to some of
the provisions listed in this model letter. Thare varying viewpoints on the discretion
permitted to local officials on severance and sother issues. This does not preclude a
discussion on these items with the governing bodithe attorney and possible alternate
arrangements to resolve any attorney’s concerns.

In reference to the section concerning governingitetion, it is important that every
Administrator/Manager be aware of the specificidgagoverning termination under a
particular form of government.
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For those appointed under the general “adming@tiatrovision of state law,
(NJSA 40A9-138) there is no specific requirememtaddearing on the termination. As a
matter of fairness, it is usually understood thgt @mployee has a right to be aware of
the reasons form their termination and be ablespaond to them in a meaningful
manner. The model Employment Letter providesliese protections. This issue is
important in any Township or Borough form of govaent unless the municipality has
adopted the model Administrator Ordinance preplsethe Association

For those appointed as a Manager under the Opfibunaicipal Charter Act
(Faulker act) there are specific provisions govegrthe termination process including
the rights to hearings NJSA:69A-93). This sectionld be modified reflecting these
statutory requirements; however it doesn’t huttaee the right to a hearing reiterated in
the Employment Letter as a redundancy. Althoughused frequently, there is no
hearing process under the Mayor-Council-Administrgtan (NJSA 40:69A149.9)

For those serving as the Business Administratdeuthe Mayor Council form,
recent legislation provides for a 3 month severgmogision for Administrators
terminated but this must be implemented by locdinance (see NJSA40:69A-43). Note
that there is no formal hearing process involvae laéthough there is a 20 day notice to
the council of the pending termination. Due touh&jue relationship of the Mayor to
the Business Administrator in this form of govermméehe requirement of a hearing
before the Mayor may be difficult to include.

For those under special charters or some of ther drms of government, each
applicant must verify these conditions before thegept employment, or use the model
employment letter as a boiler plate in hopes thabuld override any other legal
constraints.

One final note: many administrators in non Mayor@cil governments are appointed
for “terms”. This is often true in Townships andrBughs. Legally if one is appointed
under NJSA 40A9-138 there is no specific term.aAgeneral premise, the Employment
Letter should not contain a term unless one isireduy law. “Tradition” in the
Borough and Township form may have the Administraéappointed in the annual
meeting but this practice is not only contraryaw Ibut also a disadvantage to the
incumbent since it provides an annual opportumtguestion the incumbent’s continued
employment.
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Note: the following document is not a legal instemhand is provided as a
tool to assist an applicant and a municipalityh@ ¢mployment negotiation
process.

OFFICIAL LETTERHEAD OF MUNICIPALITY

Date:

TO: Applicant Name
Location of residence

FROM: Mayor
Name of Municipality

SUBJECT: Offer of Employment and Terms of Employine

The (Township, Borough, City, etc.) (Council, Corttee, etc. ) and | have reviewed
your credentials and believe you are the apprappatson to fill the position of (title of

position). Consequently on behalf of the (namenohicipality) | am pleased to offer

you appointment to the position of (title of posit) of the (Township, Borough, City,

etc.) subject to the following terms and conditi@i®@mployment. Recognizing that the
acceptance of this offer of employment will havgngficant long term consequences for
you, these terms and conditions will be incorpatabeto a mutually agreed upon

employment agreement so as to avoid any futuremdenstandings. For simplicity sake,
hereinafter you are referred to by your last name

1. (Last name) will become the new, full time (titlepwmsition) for the (name
of municipality) effective (starting date) at amaal salary of $Xxxxxx
a. This salary may be adjusted in future years in gatmn of
your performance and the salary adjustments prdvidether
managerial employees
OR
This salary shall be adjusted in 2xxx by xa#%d by xx% in
2XXX
b. (Last name)’s existing salary shall not be redudy a
governing body without (Last name) having an opjaty to
discuss with the governing body his/her performaacd any
reasons for any salary reduction.

2. This is an appointment in accordance with relevaate law (note: see
introductory statement for a partial list of appiafe citations) and
Section xxx, et. seq., of the Code of Ordinancestied (name of



Model Letter

3.

5 October 2010

municipality). You will continue serving as thélé of position) provided
that you faithfully, industriously and to the bes$tyour ability perform the
duties of (title of position) subject only to tha@lbwing:

a. (for those serving in a Mayor/ Council form of gawaent),

(Last name) will serve for a term expiring on (Beber 31, ,
xxxx) (or an alternate legally established date)

OR
(for those serving in any other form of governmehtre there
is not a fixed term for the Administrator/Manag@rast name)
will serve for an indefinite term at the pleasuré tbe
governing body.

. Supplementing and complementing the provisionshefdtate

statutes and local ordinance governing the ternonabf
someone serving in the position of (title of pasi), (Last
name) will receive notice of any meetings being dhel
concerning his/her performance and continued empéoy
with the (name of municipality) and will be givenn a
opportunity to be heard prior to the adoption of aesolution
affecting his/her tenure with the (name of munittgyp said
opportunity at the discretion of (Last name) mayhad in
public session.

(note: although state statutes cite a 3 month aacerpolicy for a
terminated manager/administrator, some municigslitiand
individuals recognize that this may not be adequ&tensequently
the following clause, or some similar provisionsaymbe
appropriate in these instances.

c. In recognition of the financial impact being uned by (Last

name) in leaving his/her existing position andflpcating to
the municipality, in recognition of the time restta of finding
alternate employment should (Last name)’s serweis the
(name of municipality) be terminated for any reastimer than
“ljust cause”, and in recognition that a person isgrun the
position of (title of position) is required to workany hours in
excess of the normal *“work week” required of other
management personnel, it is hereby agreed thadlditien to
the severance requirement of state law, (Last Hamejice of
termination is hereby supplemented by an additiaraveeks
after xx years of tenure with the (hame of munikfppand xx
weeks after yy years of additional tenure with the
municipality.)

(Last name) will report directly to the (Mayor, Toship Council,
Township Committee or other appropriate electedypand will be
responsible for the day-to-day operations of them@ of municipality)
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according to state laws and regulations and thee@dbdrdinances of the
(name of municipality), as well as any other dutiegally assigned to
him/her by the (Mayor, Council, Committee) of thenafhe of
municipality).

The benefits to be provided by the (name of wkipality) and enjoyed by
(Last name) during his/her employment include latreot limited to:

A. A $xxxxxx per year base salary, in accordanci whe provisions
of the annual salary ordinance.

(In future years, (Last name) will be eligibler fany
longevity payments or other similar salary paymentsvided to
other management employees of (name of municipaiitythe
same manner as provided to these other employees)

OR

((Last Name) will not participate in longevity ather
similar salary payments provided to other managé¢remployees
of (name of municipality)

OR (In future years, (Last Name)
will be eligible for salary adjustments based upomeview of
his/her performance by the (mayor, governing body)

B. Full health insurance benefits, prescription, derggeglass and
similar benefits in the same manner as providealltother (name
of municipality) management employees

C Pension coverage under the N.J. PERS. includifegyihsurance
which is included with the State pension plan.

(note the position of Administrator / Manager isbjgaet to the 2007
legislative changes establishing the Defined Cbation Plan rather than
PERS. However a person who was serving in a PE#R8ign in 2007

and has been in "continuous service" in PERS positsince that time
may continue to be in PERS. Otherwise the persom ithe DCRP

program [401 retirement plan]. Under the DCRP, statue dictates the
percentage contributions by both the employer amgl@yee although
there is some disagreement on alternate provisatiog/able under IRS
regulations which should be explored separately.)

D. Coverage under a short term disability plan
OR
(If the municipality does not provide a short tethsability or
similar program, or if the income from this progr@rinadequate,
a clause similar to the following may be approgriat In
recognition of the fact that (Last Name) shall hate accrued sick
leave with (name of municipality) on beginning epyhent,
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(name of municipality) shall make available to ({L&&ame) xx
days of sick leave for any catastrophic illnessurmed by (Last
Name), subject to the approval of the governing ybahd
verification by medical experts of the municipality Such
additional sick leave shall not be considered asddition to the
normal sick leave that will accrue to (Last Nameyinlg his/her
tenure with (name of municipality).

E Same number of paid holidays and personal daysdad to other
(name of municipality) management employees. [ Rer initial
year of 2xxx, (Last name) will receive xx persodays.

F For the year 2xxx, (and subsequent years), xatiacdays.
OR
(For the initial year 2xxx, xx vacation days, dodthe year 2xxx
and subsequent years, xx vacation days)

(Some possible variations and/or guidelines ogetsa

i. These vacation days will be advanced to (Lzmte)
effective the first of every year for his/her useidg the year. If
(Last name) should resign during the year, (Laste)awill receive
a pro rata share of vacation days and will reimbuine (name of
municipality) for any vacation days taken in excetghe pro rata
amount.

ii. If (Last name) should be terminated during ylear for
any reason other than “just cause”, (Last namell bei paid for
the full allotment of any vacations days unusedheat year.

iii. (Last name) may carry over to future yeary anused
accrued vacation leave with this unused accruedtiac leave
being paid to (Last name) only upon hermination by the (name
of municipality)

iv. (Last name) will not be absent from the (naofe
municipality) for more than two consecutive weeltsany one
time without the prior approval of the (Mayor, Cain
Committee, etc)

v. Usage of vacation days will be governed by the
regulations established for other managerial engaeyf (hame of
municipality) unless specifically modified by ttagreement.

G (Last name) will be entitled to the same nundfguaid sick days
per year and sick leave policies as enjoyed by daler
management employees of the (nhame of municipalfegy. the
initial year of 2xxx (Last name) will receive xxckileave days
advanced to him/her upon initiation of employmeRtr 2xxx and
thereafter, the full allotment of annual sick dayi§ be advanced
to (Last name) for his/her use at any time dutiregyear.
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(note: see comments under section 4c for short tesability and
catastrophic illness during initial time of emplogmt)

(Last name) will be permitted the time off andmeursement of
expenses for professional development and/or atered at
conferences and training seminars, conducted byACNOMMA
and the NJ League of Municipalities. The (namenahicipality)
agrees to provide adequate provision for dues teseth
organizations and for attendance at these confeseawcd training
programs in the annual budget of the (name of nipatlity).

(note: it is not unusual for there to be an age@nas to the total
number of days to be provided for these activibtes maximum
annual cost. This alternate may be beneficialesinestablishes a
benchmark in the Agreement even if the person do¢sise the
full allotment in the first couple of years.)

(Last name) will be able to attend other sensrand conferences
on municipal time and expense reimbursement wiibr @pproval
of the appropriate authorities.

(Last name)’s regular schedule will be xxx atm.xxx p.m.,
Monday through Friday for a xx hour work week, asllwas
attendance at official events of the (name of mpaldy) where
his/her presence is appropriate for his/her dutiaad
responsibilities. (Last name) regular salary atsdudes his/her
attendance at various evening meetings and oc@sweekend
meetings without receiving any additional time offor
compensation. Recognizing that the (title of pos)tmust devote
a great deal of time outside of normal working Isoto the
business of the municipality, (Last name) will bewed to adjust
the normal business hours to reflect these othennutments.
Any such adjustment on a reoccurring basis shakhpg@oved by
the governing body.

(Last name) will not be required to live withihe boundaries of
the (name of municipality).

OR
(Last name) will be required to establish resigeincthe (name of
municipality) within xx days of assuming the officg (title of
position)

(note: If relocation to the municipality is regedr and it is not
unusual for the municipality to agree to reimbutse applicant for
all or a portion of these direct relocation expens# this is to be
considered, this provision should be included here.
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L (Last name) will be permitted to establish a Dedd
Compensation Plan that corresponds to the exigilag he/she
currently utilizes.

M The (name of municipality) shall bear the costaoly fidelity or
position bonds required by the municipality forstpiosition.

N. (name of municipality) will reimburse (Last namdor all
reasonable expenses incurred on behalf of the rnpaitity.

(Last name) will be provided an appropriate murattipsupplied vehicle,
cell phone and similar equipment needed to futfi/her responsibilities
and will operate same in accordance with the astad policies of the
(name of municipality) for other management empésye (Since (Last
name) is “on call” at all times for municipal furams and emergencies,
(Last name) will be permitted twenty four hour disis municipal vehicle,
including for commuting to and from work [and athecidental personal
use].) OR ((Last name) will not be permitted teeuhis municipal
vehicle for commuting to and from work).

OR
(Last name) will be reimbursed for the use of l@s/personal car at the
rates annually established by the IRS of the Fédersernment.

OR The (name of municipality) shall
pay to (Last name) the some of $xxx per month fethler use of his/her
personal car for municipal business.

(If appropriate) (Last name) will not be eligiblerfxxxxx provided to
other municipal employees without the approvahef governing body.
(note: if there are specific benefits that are mted to other management
personnel which are not be provided to the newqgmerthey should be
listed here)

(name of municipality) shall defend, save hassland indemnify (Last
name) against any tort, professional liability eiaor demand or other
legal action, whether groundless or otherwisejragisut of an alleged act
or omission occurring in the performance of (Lastme)’s duties,
including any action which might commence or cominafter (Last
Name)’s retirement, resignation or termination.

Last name) hereby certifies that upon acceptafthe position of (title of
position) for the (name of municipality), (Last n@will devote full time

and energy to fulfilling the duties and respongies of the position.
(Last name) will seek prior approval of the Mayadayoverning body of
the municipality prior to assuming any other empbeyt for

remuneration or consulting/teaching.
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8. Last name) and the officials of (name of mupatity) hereby
acknowledge that they are entering into this agesgnfreely and
voluntarily for the purposes set forth herein. pdirties acknowledge that
the terms and conditions are fair and equitableiartie best long term
interest of the (Last name) and (name of munitijal (Last name) and
officials of (name of municipality) agree to exezuany and all
documents that may be necessary to carry out thestef the Offer of
Employment.

9. (Last name) shall provide a minimum of 30 cddndays notice of his
intention to resign from the (name of municipalitgnd shall assist the
(name of municipality) in any transition work rerpd to assist the
replacement (title of position) selected by thenfeaf municipality)

9. This Letter of Employment shall be governedilog laws of the State of
New Jersey. In the event that one or more of tbheigions of this Letter
of Employment are found to be invalid or unenfolidedy a court of law,
(Last name) and officials of (name of municipglishall within 30 days
of the date of such a determination agree to restrel the terms of the
agreement so as to carry out the intent of the emgeat, it being
understood that each element of the agreementtisriadato (Last name)
and (name of municipality).

May | suggest that you review these terms, angbif conclude that they are
acceptable, please countersign and return onetoapy office. The Municipal Attorney
will work with you to include the above items in amployment agreement

Mayor, (Date)
(name of municipality)

Accepted by

(Name) (Date)
Location of residence



